The spotlight is now focused on the banking Syari'ah as a way out of the shackles of a system of usury. Ideally, this could be a whip motivation to accelerate steps to move forward and to grow. Socio-anthropological and emotional, Islamic law is very close to the people of Indonesia are Muslim majority, but it has historically Islamic law was known long before the colonists into Indonesia. This article focus on syari'ah banking, where are many people use this system to achieve the results of alive. In this journal use methode normative research and sociological researh. Where is this article make compare from the normative book (library research) and interview in social. The results is policy merely to satisfy the economic interests alone, namely within the framework of digging and collecting funds from the Muslim community, but rather based on the fulfillment of the rights of citizens are majority Muslim regulated and protected in the written constitution of Indonesia in the Constitution of the Republic of Indonesia Year 1945, so that national legislation based on the Syari'ah really inspired by Islamic law, and syari'ah banking system really has no existence as a bank that is based on Islamic law.
A. INTRODUCTION
Fatwa Majelis Ulama Indonesia or MUI on bank interest is haram has pushed aside the curtain of public oppression to liberation Syari'ah. The gate is already open more than a decade ago are now finding the moment to be more open. New sheets more challenging. The spotlight is now focused on the banking Syari'ah as a way out of the shackles of a system of usury. Ideally, this could be a whip motivation to accelerate steps to move forward and to grow; be the best and give the best on the basis of values and principles syar'i. 1 To face the future, it is necessary to make the past as a lesson. Tracing back the roots of multidimensional problems facing the nation, the most fundamental factors that trigger the crisis (in addition to the religious aspect marginalized) As public awareness of the religious dimension which has been marginalized begin to experience 1 Wan Andy, Ikhwan, and Agus Yuliawan (Editor), Lead Bank Syari'ah MUI Fatwa Post, Suara 2 the renaissance, the presence of life that rests on the values sya'i that needs to be urgent and crucial. 2 Islam as a religion followed by the majority of the Indonesian population, indeed affects the lifestyle of the Indonesian nation. The behavior of their adherents can not be separated from the Syari'ah conceived his religion. Implement the Syari'ah of religion in the form of laws into one of the parameters in running religious observance of a person.
Said the law is known in the Indonesian language is derived from Arabic meaning law verdict (judgment) or provision (Provision)., The law means set something on something or abolish them. 3 While in a Dictionari of Law, the law is a set of rules that can be implemented to regulate/govern the society or of any rule that is created as a legal rule such action from Parliament. 4 For Muslims, it is clear which is intended as the law is Islamic law, namely the overall rule of law is rooted in the Qur'an, and to a certain epoch is concretized by the Prophet Muhammad., In Her behavior, which is commonly called the Sunnah. In line with the Kaaba Rifyal 5 argued that Islamic law is the translation of the term Syari'ah (sy-Syari'ah al Islamiyya) or Islamic fiqh (al-fiqh al-Islam), Islamic Syari'ah and Islamic law derived from treasury Islamic studies since long. Both terms are used together or alternated in Indonesia from the first until now with the understanding that sometimes different, but often similar, this often creates confusion among the public and even among experts.
The rules were sourced from Allah SWT then be concretized and aligned with the needs of his time through ijtihad or legal discovery by Mujtahids and experts in their respective fields.
In the course of national law codification Indonesia, where Islamic law is very important, as well as materials for the preparation of national law, Islamic law also Mertokusumo, states, the legal system is a unit consisting of elements that have interactions with each other and work together to achieve the unity of purpose.
14 Furthermore, according to Scholten, the legal system is the unity within the legal system there are no laws that contravene the regulations in other laws of that system.
15
The description above, one can draw a conclusion, that what is meant by "legal system" means a unit of legal regulations, which consists of parts (laws) that have links (interaction) with each other, so arranged according to the principles, which serves to achieve a goal.
16
The legal system itself is an abstract system (conceptual) because it consists of elements that are not concrete, which did not show visible unity. The elements in the legal system has special relationship with the elements of the environment. In addition, it also says that the legal system is an open system, because the legal rules with his terms of a general nature, is open to different interpretations and for interpreting the broad . 17 With the legal system referred to above, the national legal system of Indonesia was formed or affected by the three pillars of the legal system, namely the western legal system, the legal system and the traditional system of Islamic law.
18
In this world have diverse roots and legal systems to one another. Eric L.
Richard, global business law expert from Indiana University, explained that the principal legal systems of the world (the world's major legal systems) as follows: something that is very important to achieve legal certainty.
20
The legal system has its roots in Roman law (Roman Law) practiced by the countries of continental Europe, including also applied to the countries of the former colonies.
2. Common Law, which is a legal system based on custom or habit based on precedent or judge made law. With this legal system the judges on the court can make use of to make their own laws (judge made law) by looking at previous cases that have occurred. Act only regulates its subjects only, preferred is a habit and customary law society local. The common law system is practiced in AngloSaxon countries, such as Britain and America. Bank is a business entity that raise funds from the public in the form simpnan and distribute it to the public in the form of credit and / or other forms in order to improve the standard of living of the people. From that sense, it is clear that the bank serves as a "financial intermediary" by a major effort to collect and distribute public funds as well as providing other services in payment traffic. The two functions that can not be separated. As a business entity, the bank will always try to get the maximum profit from the business being operated. Instead as the financial institution has an obligation to maintain the basic stability of the currency, stimulate economic activity, and the expansion of employment opportunities. By itself, Bank Indonesia is 20 H. Riduan Syahrani, op.cit. Page. 162.
7 not included in the definition of "bank", because it is not a business entity that is trying to gain as much as possible in spite of conducting commercial business also. 21 Based on Law No. 7 of 1992, banks are allowed to do business based on the principle of profit sharing. It is intended to meet the needs of the community will be the provision of banking services based on the principle of profit sharing. This is Been allowed Bank with activities based on the principles of Syari'ah is expected to be situations that are complementary to other financial institutions that have already known in the Indonesian banking system. In addition, the establishment of the kind of Islamic bank will be able to provide services to the community as part of religious principles or beliefs are not willing to utilize the services of conventional banks. However, it must be recognized that in many community groups that have the principle that the system adopted by the banks interest is a violation of religious laws and is riba in Islamic law is a sin or forbidden.
Accordingly, the Islamic bank is intended to serve this market segment. b. In carrying out these functions, the Syari'ah Supervisory Board shall be followed the fatwa of the National Syari'ah Board; c. Position independent Syari'ah Supervisory Board, established by the National Syari'ah Board, with the task set by the National Syari'ah Board.
In line with the above description, it can be analyzed that the recognition of the Related to the banking system Syri'ah imposed in Indonesia, only existence is merely economic interests, not the imposition of Islamic law as a whole, because kebeadaan syari'ah banks appear to address the economics of the crisis that hit Indonesia, and only to the extent to be able to collect public funds are would not deposited in the bank for reasons of usury, while the banking system is still using the conventional banking system even if the terms used are already using terms which apply in the Syari'ah. means Syar'ah banking system prevailing in Indonesia has not fully using Islamic Syari'ah is intact, but the new limited economic interest to raise funds that have not been collected through a conventional bank that is usury.
Sociologically, the position of Islamic Law (Fiqh Law) itself in Indonesia, involving the majority of the religious consciousness of the population to some extent also related to the issue of religious awareness majority of the population to some extent also related to the problem of legal consciousness. But such awareness should not be used for specific purposes, as well as economic interest in the banking Syari'ah, Even if explored further, the recognition of the juridical against legislation deity in law in Indonesia, can also be seen in a variety of formulations others in the 1945
Constitution, such as the opening of the third paragraph, which reads: "On blessing
Rahmat Allah Almighty and driven by a noble desire, so life's nationalities are free, then the people of Indonesia hereby declare their independence. "thus, the existence of banks that use a system of Syari'ah should be based on the Syari'ah itself, not the interests of economic and community fund raising through Syari'ah banking, because of the existence of Syari'ah bank today is merely using Islamic terms are not fully using Islamic Syari'ah should be, in respect of the fact that konvensionalah system imposed on the bank by using the term Syari'ah Syari'ah.
C. CONCLUSION
Historically Islamic law was known long before the invaders to enter Indonesia, so that the application of the dual banking system in Indonesia, namely the operation of conventional banks and banks of Syari'ah, particularly the Syari'ah bank welcomed by the people of Islam in Indonesia.
Enforcement of Syari'ah banking system, should not an economic-policy merely to satisfy the economic interests alone, namely within the framework of digging and collecting funds from the Muslim community, but rather based on the fulfillment of the rights of citizens are majority Muslim regulated and protected in the written constitution of Indonesia in the Constitution of the Republic of Indonesia Year 1945, so that national legislation based on the Syari'ah really inspired by Islamic law, and syari'ah banking system really has no existence as a bank that is based on Islamic law.
